
Could you recognise a “phoenix” company? 
Unscrupulous Labour Hire Companies (LHC) are well publicised in the horticulture industry but phoenix operators also exist in 
other parts of agriculture, such as meat processing and packing, and are rife in the construction industry. These entities not 
only rip off their workers and suppliers but create an uneconomic playing field where those companies doing the right thing 
are unable to compete in a tender with those who aren’t.

Phoenix behaviour plays out when the 
assets of a company are transferred 
by a company’s controllers to a second 
company with the original company 
being placed into liquidation so that the 
creditors of the old company have little 
chance of being paid what they are owed. 
The business of the old company then 
rises again in a new company under the 
same controllers and often using a similar 
name. 

Unscrupulous operators use phoenix 
activity as a deliberate strategy, planned 
before the business is even formed. 
These companies generally hold few 
assets. The money for a short term 
project comes in, the controllers pocket 
the entitlements which should be paid 
out to suppliers, workers, superannuation 
funds, the ATO, or Workers Compensation 
premiums, then the company is liquidated 
or abandoned - all within one recording 
cycle. In 2012, the cost to the community 
was calculated by Price Waterhouse 
Coopers as between $1.8 billion and $3 
billion annually. 

According to the ATO, some of the 
warning signs that you are dealing with a 
phoenix operator are as follows:

1. The people you deal with don’t actually 
control the company. They may be 
family members or associates. The true 
directors remain shadowy. You may 
find that a backpacker you employed 
on the farm two years ago is now a 
director of the company – a fraudulent 
use of their identity.

2. Different variations of names are 
used to conceal identities and create 
confusion about who is controlling the 
company. 

3. In the case of an injury to a worker 
on your farm the contractor has 
insufficient or no insurance and 
you are left with primary duty of 
care under Work Health and Safety 
legislation.

4. From season to season the company’s 
name changes although, typically, you 
are dealing with the same person.

5. There is a preference for using cash in 
transactions. This is not illegal but is an 
indication of a person’s motivation.

6. There is a negative or shifty reaction 
on asking for an ABN number or GST 
registration details.

7. The quote seems too cheap to be true. 

8. The contractor suddenly asks if the 
grower can pay an invoice to another 
bank account or company name.

The Fair Work Ombudsman has appealed 
to the general community for help in 
combating the exploitation of workers 
by rogue employers. There is now an 
Anonymous Report function to alert 
authorities of unscrupulous activities.  
Visit: www.fairwork.gov.au/tipoff.

Growcom recommends growers also 
undertake a thorough risk assessment 
of their business to ensure their farm 
business is protected as far as possible 
against phoenix activity.

Two risk assessments are available under 
Growcom’s Hort360 program – Industrial 
Relations and Workplace Safety – to 
ensure a grower’s business is compliant 
with all relevant laws.

A full written risk report is prepared after 
a facilitated questionnaire. This identifies 
the IR and WHS risks in the business, the 
consequences for not addressing these 
and recommended solutions and actions 
to take.
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FOR FURTHER INFORMATION OR TO BOOK A RISK ASSESSMENT, PLEASE CONTACT:

Annabel Hutch 
Workplace Relations Advisor
0400 024 202
ahutch@growcom.com.au 

For comprehensive workplace relations 
products and services visit:  
www.growcom.com.au/growcom-shop


